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THE EXECUTIVE AND THE JUDICIARY 1 

FRANCIS LYNDE STETSON 

AS Mr. Mills was speaking of a more direct relation between 
the executive and the legislature, I recalled perhaps the 
first practical experiment in that direction made in this 
state, in the year 1873. The new charter of the city of New 
York adopted at that time provided that the heads of depart- 
ments might sit and debate, but without a vote, in the common 
council or in the board of aldermen. I believe that right still 
continues. At least it did continue for a long time, but with- 
out the slightest consequence, and largely for a reason which 
underlies the question of President Schurman ; namely, that no 
consequence attached to the flouting of the advice of the head 
of - a department and no responsibility rested upon the head 
of a department for giving bad advice. 

I do not believe that any great popular movement ever de- 
veloped without having behind it some element of sense, and I 
have been rather inclined to think that, in a blind, groping 
way, the people have been trying to enforce responsibility upon 
the executive by the suggestion of what is called the recall. 
That is one way in which they are trying to get at the public 
officer who in their estimation is not doing his duty. While I 
am not an advocate of the recall as it has been projected, yet 
I can see that in some way or other, we might combine with 
our system of fixed terms, to which President Schurman has 
justly referred, some method of imposing upon the executive 
the necessity of giving good and acceptable advice, at his 
peril, or upon the legislator of accepting good advice, or re- 
fusing it at his peril, such as prevails under the British prin- 
ciple of responsible ministries. 

As to the judiciary, I believe in the establishment of a rule 
to which men may refer for instruction and information as to 

1 Discussion at the meeting of the Academy of Political Science, November 19, 
1914. 
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what is " justice." The late Francis N. Bangs used to refer 
contemptuously to the justice administered by many judges as 
"the justice of the kadi," the magistrate who in the presence of 
the son of the one woman, or of the other, threatened to put the 
child to death, with the idea that the way to extract the best 
testimony as to the maternity of the threatened infant would 
be an appeal to the emotions. 

Now that is the rule according to the kadi for the particular 
case, but that rule affords no guidance or help for the student 
of law. It gives no settled basis upon which the lawyer can 
advise his client, be it remembered, and rules are not ordained 
solely for the advantage of the lawyer. They are for the 
benefit of the inexpert client, who, in order that he may have 
justice in his particular case, is entitled to the benefit of the 
advice of a man learned in the law, and no man can be learned 
in the law unless there has been an established and continuous 
rule of law. Whether that law shall be embodied in a series of 
just decisions or precedents, or whether it shall be established 
by the mandate of the legislature, has been a secular con- 
troversy, which is not going to be settled in the next constitu- 
tional convention of the state of New York, either for all time 
or probably for any considerable time. Probably we can do 
best, as has been suggested, by attempting to distinguish con- 
clusively and clearly between the adjective law and the sub- 
stantive law, and then, as also has been suggested, by leaving 
the adjective law, so far as it concerns procedure, for develop- 
ment by the courts through their rules. 

Mr. Root sometime ago very wisely said that he objected 
to any new legislation upon the subject, no matter what it was, 
for the reason that it would constitute simply one additional 
bulwark over which the judge would have to leap before he 
could find his way toward the ideal justice which we are all 
seeking. Therefore, on that branch, I feel strongly, and not 
having been a candidate, either successful or unsuccessful, for 
the constitutional convention, I speak freely. 

Concerning the structure of state government, there is one 
point that was not touched at all in the program, and that, in 
my mind, is perhaps more important than any other. What- 
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ever the framework of government, we must finally come back 
to the administration of government by humans ; by poor, pec- 
cable, corruptible, vain, futile, learned, benevolent, philan- 
thropic, blessed mankind, and after all, and under all these 
forms the problem is to get the benevolent, the beneficent, the 
intelligent activities of the human mind in operation in the 
service and under the forms of government. 

I do not say, as has been suggested by my greatly admired 
friend, the master of juridical expression, Judge Fowler, that 
the judiciary is greater or is less than all the other branches of 
the government; that the executive is greater or is less than all 
the others in dignity; but I do say that for power, the legis- 
lature is equal to all the rest together. Give me the power to 
enact a law, and I will take care of the way in which it is 
either interpreted or administered, if I have the power of 
continuing enactment. If the power of enactment is going to 
be continuous, there is nothing like the legislature, and about 
that you have said nothing. 

What is the difficulty we are having in this state to-day? It 
was pointed out in advance, in 1846. It is, to quote Mr. 
Jessup, the " meticulous " division of legislative districts. 

Before the constitution of 1846 in this state, and up to the 
present time in New Jersey, all of the legislative candidates 
in a county were placed upon a single ticket. That runs right 
up against another modern reform — we are oscillating between 
one and another — the short ballot. We could not elect thirty- 
six or forty members of the legislature from this district to- 
day, from this county to-day, without having a ballot longer 
than, I believe, is the coming fashion. That objection, how- 
ever, would not apply in respect to the election of senators, of 
whom there would be only one-third as many. The senate is 
made up of the satraps of the state of New York. Each sena- 
tor of the fifty-one has his own little district, and woe to the 
man, be he governor or anyone else, who undertakes to do 
anything affecting that district! 

I hope that in the new structure of our state government, we 
may return to the system which we had in this state prior to 
1846, namely, of electing four or five senators, or possibly six, 
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from larger senatorial districts corresponding perhaps in num- 
ber to our nine judicial districts. 

Prior to the constitution of 1 846 there were thirty-two sena- 
tors who became part of the court for the correction of errors 
and appeals. The senate was made up from eight distinct 
senatorial districts, out of which our present districts were later 
formed ; from each of those districts four senators were chosen 
upon a single ticket. With the " short ballot " we might elect 
them, by what is known as the " ride and tie " system, in 
which one goes out one year, and the others one each in the 
three succeeding years. You can keep the ballot short and 
yet have the larger unit of representation. Unless something 
of that kind is done we shall never free the government, the 
executive, from the restraint imposed upon it by the particular 
representation in each small district of a personal political 
power. 1 

JACOB GOULD SCHURMAN 
President of Cornell University 

The last speaker observed that what would work well in 
England might not work well here. I have wondered whether 
the gentlemen who advocate a closer connection between the 
executive and legislative departments of our government, in 
conformity with the English practice, have faced what none 
of them have mentioned, — I mean the circumstance that in this 
country both the executive and the legislator have fixed terms. 
Each now goes his own way to the end of his term, no matter 
if a conflict arises between them. 

Under cabinet government, however, as it is practised 
throughout the British Empire, when a conflict occurs between 
the Cabinet as executive and Parliament, there is a dissolution 
of Parliament and an appeal to the people, who decide the 
question. Might not that difference in the constitutional meth- 
ods and practices of the two countries have, conceivably, some 

1 Arguments in support of the plan by Governor Hoffman and the constitu- 
tional commission of 1872 will be found in Lincoln's Constitutional History, 
vol. II, pp. 484-487. See also p. 317 for Convention of 1867. 
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bearing on the questions which have been discussed here this 
afternoon ? 

I have been much interested also in the discussions referring 
to the judiciary. I trust that the judges do administer justice 
and that there is a practical identity between law and justice. 
The Roman jurisprudence described justice as " giving to 
each one his due — suum cuique." I do not think anyone short 
of Providence can perfectly do that. There is, therefore, it 
seems to me, in our best courts only the possibility of an ap- 
proximation to the work of Providence, giving each one his 
due. With all respect to the distinguished speakers of the 
afternoon, I do think that while too much praise cannot be be- 
stowed upon the Supreme Court of the United States, there is 
in the mind of intelligent people, as well as of uneducated 
people, a good deal of dissatisfaction with our state courts. 
There is a feeling, and in many cases a conviction, that sub- 
stantial justice is often defeated by the interminable intricacies 
of proceedings and technicalities. I have wondered whether 
New York state is necessarily committed to a code which does 
not always work justice, and which falls short of the code that 
we had half a century ago. Might it not be worth while to 
consider whether in this state of New York we should not 
substitute for this lengthy code of procedure a simple act like 
the practice act of Connecticut? 

I have so much respect for the judges that I do not like to 
see them hampered, as I think they are hampered, by the pro- 
cedural laws of so many of our states. If there is an advant- 
age in favor of the British system as compared with the system 
of the state of New York, I ask myself whether it is not perhaps 
due to the fact that Great Britain trusts her judges far more 
completely than we trust ours and imposes fewer restrictions 
upon them. 
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